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Abstract: 

 This essay argues that when the conscience of those whom I will call the common man is 

disjointed from the dictates of common law, a fragmentation of society is at hand. It argues that 

in order for the institutions and structures of a society to function in harmony with each other, 

they must share, to some extent, a collective sense of justice. This essay will also propose that 

the answer to the cry of the common man, for justice upon the earth, cannot be adequately 

answered by bureaucracy. Instead, it must be addressed in the heart of every individual.  

Introduction: 

Since the 2016 NFL football system, some professional football players have been 

refusing to stand during the national anthem. This movement began with Colin Kaepernick, a 

quarterback for the San Francisco 49ers. Since 2016, Kaepernick has been the face of a protest 

taking place before professional sporting events with the intent of speaking out against 

systematic oppression of American people of color. Kaepernick has been vocal in his criticism of 

the current state of race relations – though he has yet to provide a solution. In 1963, on the steps 

of the Lincoln Memorial, Martin Luther King Jr. gave a speech which outlined the vision 

established by the constitution of the United States and called for its realization. King saw that 

the United States of his day did not mirror the intent of the laws and ideas laid out in the 

constitution upon which the country was built, and he dreamed of a day that it would: a day 

when citizens were judged by their character and not their skin color. We have heard Kaepernick 

declare a prognosis: the system is broken. And, with bated breath, we wait for a viable solution 

to be put forward. 

Emile Durkheim identified important rituals within culture by examining what ensued 

when they were broken. According to Durkheim, “You know a social norm is there because you 
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encounter resistance to violating it” (“Dreyfus’s Empire” 97). He posited that, “in acts of 

deviance…society’s norms could be seen most clearly in operation” (“Dreyfus’s Empire” 97). 

Kaepernick used his star-power position as an NFL quarterback and the violation of a social 

norm (standing for the anthem) as platforms from which to draw attention to his protest. That the 

national anthem is a centerpiece of American tradition has been clearly manifested in the outrage 

that ensued from Kaepernick’s kneeling. Persons connected to the military have been particularly 

disgruntled as many view respect for the American flag as synonymous with personal honor. It is 

also a testament to a certain aspect of the law that Kaepernick is allowed to kneel for the anthem. 

Freedom of speech is a uniting principle of the country even stronger than the symbol of the flag. 

If Kaepernick wished, he could burn the flag at the fifty-yard line and still be free from federal 

prosecution under the protection of the first amendment. 

Durkheim theorized that within modern society, citizens would necessarily share abstract 

principles such as civil law and human rights. Kaepernick protests what he claims is systematic 

oppression based on skin-tone, what Durkheim refers to as alienation from the collective 

effervescence of a united whole. Kaepernick says he cannot stand for the anthem of a country 

which, through its laws, propagates racism and abuse upon colored people.  

Literature Review: 

(1.) Kaepernick’s Speech: (media) 

In a speech to Amnesty International, from whom he received the Ambassador of Conscience 

2018 award, Kaepernick stated that, “Police officers continue to terrorize black and brown 

communities - abusing their power and then hiding behind their blue wall of silence, the laws 

that allow them to kill us with virtual impunity” (International). Here he is ultimately arguing for 

a restructuring of civil law which would lead to less interference by law enforcement in the lives 
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of American citizens. Kaepernick continued, “While America bills itself as the land of the free, 

the receipts show that the U.S. has incarcerated approximately 2.2 million people, the largest 

prison population in the history of mankind” (International). These laws are the basis of the 

country’s identity and justice system, and Kaepernick is calling for them to be rewritten. He does 

not go so far as to take up the pen, only to say the authors have not written well. 

(2.) “Behind the Veil of Ignorance” – B.C. Watson (article) 

This article entails John Rawls’s argument that instead of envisioning the good and making 

laws which will push us towards this vison of virtue, we ought to come to the legislative table 

with the veil of ignorance. This ignorance makes so that even the lawmakers do not know which 

life they will be destined to live in society. Therefore, they will strive to make society as fair as 

possible for every citizen regardless of social position, ability, or race, lest they be damned to the 

fate of some oppressed minority. Kaepernick is claiming that the social position people of color 

inhabit is less desirable due to police brutality and should be improved.         

(3.) “Justice; What’s the Right Thing to Do?” – Michael J. Sandel (book) 

 In this book Michael Sandel outlines the theories of prominent philosophers. It would 

seem that Kaepernick is siding with John Rawls and Immanuel Kant in their insistence that 

laws should not be written upon some predetermined conclusion of what is good and 

virtuous. It has become apparent that Americans do not share a collective view of what it 

means to be a good citizen, of what exactly the good life consists of. What constitutes a 

happy, purposeful life for a white woman living in Memphis will likely be in stark contrast to 

what constitutes that life for a black man in Detroit. Kaepernick is arguing that the laws 

governing American society are more compatible with the framework of white people than 

that of colored people. Most of the colored people getting shot by police officers are 
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choosing a lifestyle and livelihood that is at odds with classic American virtue. Perhaps 

Kaepernick is arguing, as Kant and Rawls did, for a neutral framework: one that refuses “to 

affirm a preferred way of life or conception of the good” (Sandel, 2009, p. 216). 

(4.) “Police Violence and Citizen Crime Reporting in the Black Community”              - 

Matthew Desmond, Andrew V. Papachristos, and David S. Kirk (article) 

This article outlines what happens when citizens no longer trust the police enough to call 911 

for help in emergencies. After the beating of a black man in Milwaukee named Frank Jude, a 

despicable act of police misconduct, there was an observably lower rate of crime reporting in the 

city. The article states that citizens were “far less likely to report crime after Jude’s beating was 

broadcast” (Desmond, Papachristos, & Kirk, 2016). The article goes on to say, 

The effect lasted for over a year and resulted in a total net loss of approximately 22,200 

calls for service. Other local and national cases of police violence against unarmed black 

men also had a significant impact on citizen crime reporting in Milwaukee. Police 

misconduct can powerfully suppress one of the most basic forms of civic engagement: 

calling 911 for matters of personal and public safety. (Desmond et al., 2016)  

(5.) “The Common Man” – G.K. Chesterton (article) 

      In an essay published in 1950 called, “The Common Man”, G.K. Chesterton wrote about an 

unfortunate characteristic of society in that it always seems to inflict its harshest realities upon 

the commonest of men. Throughout the essay, one does not get the feeling that those enforcing 

the law are the same kind and class of people as those whom they enforce it upon. Chesterton is 

arguing that the enforcement of civil law seems to be most uncivil to the desires of the average 

citizen. Chesterton writes, 
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As that modern tendency increased, it was less and less likely that the police would 

interfere very much with the man publishing the sort of book that only wealthy could 

publish with sumptuous artistic plates or scientific diagrams. It is much more 

probable…that the police would be found interfering with a man singing a song, of a 

coarse and candid description, bawling out a ballad of the grosser sort, or even using 

the more restrained medium of prose with a similar lack of restraint…The point is 

that…the Common Man does not generally want to write a book on psychology or 

sociology – or read, [sic] it. But he does want to talk, to sing, to shout, to yell and 

howl on due and suitable occasions; and right or wrongly, it is when he is thus 

engaged that he is much more likely to fall foul of a policeman than when he is (as he 

never is) writing a scientific study of a new theory of sex.” (Chesterton, 2011, p. 323) 

This seems to be coming from the same spirit as the claim Kaepernick is making: that the 

dictates of common law do not reflect the desires of the common man. 

Biography 

Refusing to stand for the national anthem is a protest designed to step on the toes of those 

who value sacred American traditions and is intended to propagate change. Twenty-first century 

America is not often described as beautifully united; there is no question, though, that it is 

wonderfully connected. Technology has made it possible for anyone’s message to reach almost 

the whole of America in a very short amount of time. In the case of Colin Kaepernick, the 

message was broadcasted on primetime television and then reported on every major news outlet. 

Perhaps more so than any other time in history, citizens are presented with differing ideologies 

and forced to form opinions. The nature of this social problem is political, and its reaches are 

quite widespread - if not in direct affect of daily life, surely in debate and conversation. 
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The article “Dreyfus’s Empire,” entailing Emile Durkheim’s views says, “We share feelings 

of right and wrong, and these are inseparable from our feelings of belonging to a group...[these 

shared moral feelings] come from forms of social interaction between individuals, especially in 

ways that we would now call rituals” (“Dreyfus’s Empire,” p. 94 ). It could be that the disunity 

Kaepernick is speaking about stems from views of right and wrong that are not shared by the 

collective whole. “Laws are not a precise indicator of the moral feelings of a society…since they 

may lag behind or run ahead of public sentiments” (“Dreyfus’s Empire,” p. 95). 

History 

The episode has been framed as a football player taking a courageous stand, putting his 

livelihood in jeopardy for the sake of standing up to the injustice of police brutality. After 

Kaepernick started kneeling, he found NFL teams less interested in hiring him and eventually 

filed a lawsuit claiming owners were colluding to keep him from getting a job. Ironically, 

Kaepernick signed a “star” deal with Nike which will pay millions of dollars and give him his 

own line of merchandise which will garner royalties. Nike also made him a prominent face of 

their slogan, “Believe in something, even if it means sacrificing everything.”  

Protesting for civil rights is not a new idea. Perhaps the most memorable instance of a civil 

rights protest came in 1963 when Dr. Martin Luther King Jr. led a march on Washington D.C. 

and gave his “I Have a Dream” speech. However, Kaepernick’s protest is much different from 

Dr. Martin Luther King’s civil rights protest. From the steps of the Lincoln Memorial, King said,  

In a sense we've come to our nation's capital to cash a check. When the architects of our 

Republic wrote the magnificent words of the Constitution and the Declaration of 

Independence, they were signing a promissory note to which every American was to fall 

heir. This note was a promise that all men-yes, black men as well as white men-would be 
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granted the unalienable rights of life, liberty, and the pursuit of happiness. (“I Have a 

Dream”) 

When Dr. King spoke of a dream, he painted with vivid colors an appeal to the laws 

governing the land. He spoke of a day when blacks and whites would share a meal at the same 

table, when little black and white children would join hands, when hotels along the highway 

would be open to people of all colors, when the promises made in the constitution would be 

fulfilled. Kaepernick’s vision is much less vivid and is spoken of much more vaguely. He entails 

a “system that seeks to suppress our humanity” and “a collective love that is continually 

combating forms of racialized hate” (International, 2018). Kaepernick mentions by name several 

people of color who were killed by police including Philando Castile, a man brutally shot after 

being pulled over for a blown brake light. While Kaepernick does refer to instances of 

mistreatment, he doesn’t put forth a clear way forward other than to say he “will not stop until 

we liberate our people” (International, 2018). It remains unclear exactly what he’s pushing for, 

and he is strangely silent on how it is we ought to go about achieving his dreams of liberation.  

Intersection Within Society 

This social problem is unique in that it manifests itself all up and down the strata of society. 

Racism is prevalent in poverty-stricken communities as well high-class neighborhoods. Racism 

exists in rural middle schools as well in Harvard University. At Harvard, cries of racial injustice 

oppressing people of color were met with affirmative action – which has now been billed as 

racial oppression of Asians. Currently, the phrase systematic oppression is thrown around with 

regularity. If America has learned anything over its short life, perhaps it is that bureaucratic 

systems are useful for organizing the masses but always leave losers in the margins.  
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The article, “Dreyfus’s Empire,” states, “Durkheim argues the state itself exists only because 

people have banded together and agreed upon certain ways of exercising force….The collective 

use of force, then, depends just as much on a prior solidarity as anything else does” (“Dreyfus’s 

Empire,” p. 94). 

Ideally, every American would give his or her consent to be governed and would be in 

agreement with the dictates of the law. Then this prior solidarity could be achieved. In reality, 

this is not the case. Sometimes people feel as if their preferred lifestyle isn’t protected by or is 

encroached upon by the state. When Kaepernick kneels, he does so on behalf of those whom he 

considers to be the common man. His protest seeks to draw attention to a sector of society who’s 

view of the good life is being encroached upon.  

Conclusion 

When citizens feel like they no longer view justice in the same light as those who are 

responsible to enforce the law, a dangerous chasm is created in society. Ideally, the bridge 

between a nation’s people, regardless of social standing or economic success, lies in a shared 

sense of justice, set down in civil law. When the collective sense of justice becomes fragmented, 

viable solutions must be in place to correct the discrepancy between the codes of the state and 

conscience of the people. If nothing else, Kaepernick’s protest is evidence of the strong pillars 

upon which America is built, ones which allow for freedom of speech and make provision for 

legislative change. What the nation needs is brave voices to thoughtfully articulate the path 

forward, voices that are committed to providing solutions and not simply stating problems.  

If the police force is to remain a legitimate authority in society, it must do so on behalf of the 

common man. The trouble lies with the diversity of this common man. He is the small black 

children spoken of by King. He is the white women in Memphis. He is the Asians getting denied 
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entry to Harvard. The desires of the common man are needs which bureaucratic governing can 

never fully meet. They are cries that the system can never adequately answer. The answer to 

these wants will only be found in the virtue of the common man himself. This is the virtue 

expected of a free people by the founding fathers. It is the one hoped for by Samuel Adams when 

he wrote in a letter to James Warren in 1779, “If virtue and knowledge are diffused among the 

people, they will never be enslaved” (Samuel Adams, 1779). And it is the one articulated by 

Christ when he told his followers to “love thy neighbor as thyself” (Matt. 22:39 King James 

Version).   
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